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STATE v. RYAN. 693 

RECENT AMERICAN DECISIONS. 

Supreme Court of Wisconsin. 

STATE v. RYAN. 

A statute providing that " any person charged * * * with being an inebri- 
ate, habitual or common drunkard, shall be arrested and brought before a 
Judge of a Court of Record for trial ; * * * and if convicted * * * shall be 
sentenced to confinement in any inebriate or insane asylum in this State ; * * * 
provided that some relative or friend * * * shall execute a bond conditioned 
that he will pay for the support of such inebriate * * * during his confine- 
ment," is in violation of the Constitution of the United States, Amend., Art. 
14, § 1, which declares that no State shall "deprive any person of * * * 
liberty, * * * without due process of law ;" nor "deny to any person within 
its jurisdiction the equal protection of the laws." 

Original proceeding by certiorari. 

Austin, Bunkel £ Austin, for relator. 
Jenkins, Winkler $ Smith, for respondent. 

February 28, 1888. 

Cassoday, J. The relator's right to a discharge depends 
npon the validity of chapter 194, Laws of 1887, under which 
he was arrested, tried, convicted, and sentenced to confine- 
ment for the period of two years. ThiB Act is certainly anom- 
alous. It is entitled " An Act relating to inebriates and 
habitual drunkards." The language of the Act, however, 
leaves it somewhat doubtful whether it should be regarded as 
penal or paternal. If it is to be regarded as penal, then its 
validity would seem to turn on widely different considerations 
than if it were paternal ; and if it is to be regarded as pater- 
nal, then its validity would seem to turn upon widely differ- 
ent considerations than if it were penal. It reads : " Any 
person who shall be charged upon the complaint of another 
with being an inebriate, habitual or common drunkard, shall 
be arrested and brought before a Judge of a Court of Record 
for trial in the same manner that offenders may be arrested 
and brought to trial before a justice of the peace ; and if he 
shall be convicted of being an inebriate, habitual or common 
drunkard, he shall be sentenced to imprisonment or confine- 
ment in any inebriate or insane asylum in this State, for a 
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period not exceeding two years, nor less than three months ; 
provided, however, that before such sentence some relative or 
friend of such inebriate, habitual or common drunkard, shall 
execute a bond in the sum of $1000, with sufficient surety, to 
be approved by such Judge, to the State of Wisconsin, condi- 
tioned that he will pay for the support and treatment of such 
inebriate, habitual or common drunkard, during his imprison- 
ment and confinement." 

1. Is it penal ? and, if so, is it a valid enactment ? The 
words " charged," " arrested," " for trial," as " offenders," 
" convicted" and " sentenced to imprisonment or confinement" 
" for a period" to be definitely fixed, would seem to indicate 
an intention to make it a criminal offence to be "an inebriate, 
habitual or common drunkard," under any and all circum- 
stances. The police powers of the State are certainly not only 
sweeping but potential when legitimately exercised. Accord- 
ing to the more recent utterances of the Supreme Court of 
the United States, even the late Amendments to the Federal 
Constitution were not " designed to interfere with the power 
of the State, sometimes termed its police power, to prescribe 
regulations to promote the health, peace, morals, education 
and good order of the people, and to legislate so as to increase 
the industries of the State, develop its resources, and add to 
its wealth and prosperity :" Barbier v. Connolly, 113 U. S. 31, 
per Field, J. This language was expressly sanctioned by Mr. 
Justice Harlan, speaking for the Court, in the very recent 
case of Mugler v. State, 123 U. S. 663. In a recent work on 
the Limitations of Police Power, it is in effect asserted that 
there can be no lawful punishment of mere drunkenness, so 
long as it is concealed in strict privacy, without any exposure 
to or interference with the public or any individual : Tied. 
Lim.' Police Power, 302. In other words, that strictly private 
and concealed vice of the individual cannot be lawfully made 
a public offence. The language of the Act in question would 
certainly admit of such conviction, without such exposure of 
publicity. But we are not called upon to determine whether 
the Act is invalid for that reason, unless we should conclude 
that the Act must be regarded as a penal statute — a question 
which will be presently determined. If to be " an inebriate, 
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habitual or common drunkard" was intended to be made a 
criminal offence by the Act, then it should have provided for 
or recognized the right of a " public trial by an impartial 
jury of the county or district wherein the offence" should be 
" committed : which county or district" should " have been 
previously ascertained by law :" section 7, art. 1, Const. Wis. 
The right to such " public trial" thus secured is manifestly a 
trial by jury in a Court of Law, having jurisdiction by virtue 
of law. The fact that no such trial is given, and no such ju- 
risdiction is conferred or recognized in the Act in question 
constrains us to believe that it never was designed, and if it 
was, that it cannot be regarded as a valid penal statute. The 
Act in substance provides that any person so charged " shall 
be arrested and brought before a Judge of a Court of Record 
for trial," and if convicted and the requisite bond given, " he 
shall be sentenced," etc. We understand this to mean any 
Judge of any Court of Record in the State, even at chambers. 
True, this relator was so brought before the " Judge of the 
Municipal Court of the City and County of Milwaukee, being 
a Court of Record within said county." This is recited in 
the commitment. So it is recited therein that the complaint 
so charging the relator, was " addressed to" said Judge (nam- 
ing and describing him) and that " upon said complaint," 
the said relator " was arrested and brought before the said" 
Judge (again naming and describing him) " for trial," and 
that "a trial of such charge" was " duly had before the said 
Judge and a jury, as demanded by the said" relator ; and that 
" upon such trial, the said" relator " was convicted of being 
an inebriate, habitual and common drunkard ;" and that upon 
the bond being given, " the said" Judge (again naming and 
describing him) " did, upon such conviction, * * * sentence 
the said" relator " to confinement * * * for the period of two 
years," etc. There is nothing in the commitment from which 
it can be inferred that such Municipal Court took or assumed 
to take jurisdiction of the matter so charged, nor that such 
trial was in or by said Court. On the contrary it appears 
throughout the commitment that the Judge of said Munici- 
pal Court acted as such Judge and only by reason of the autho- 
rity supposed to be given to him as " a Judge of a Court of 
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Record" by virtue of said Act. The same language applies 
with equal force to a Judge of a County Court or a Circuit 
Court, or even of this Court. And yet we apprehend that uo 
one would claim that the Legislature had power to authorize 
a member of this Court to take original jurisdiction in the 
trial of a criminal offence. Nor could the Legislature law- 
fully authorize the trial of such criminal offence before and by 
a Judge at chambers. And yet the Act gave to the Judge of 
the Municipal Court, sitting merely as " a Judge of a Court of 
Record," no other or greater powers than are therein given to 
any Judge of any otherCourt of Record, and hence, at most, not 
exceeding such powers as may be lawfully exercised by any 
Judge of a Court of Record at chambers. If the Legislature 
could lawfully authorize the trial of criminal offences by and 
before such Judge at chambers, then it could effectually leave 
the person so charged and convicted without any remedy by 
writ of error, which is only authorized to review final judg- 
ments in actions triable by jury as a matter of right: Crocker 
v. State, 60 Wis. 553. But the Constitution provides that in 
such actions "writs of error shall never be prohibited by 
law :" Id. section 21, art. I, Const. Wis. We must therefore 
conclude that the Act was not designed to be a penal statute, 
and that if it is one in fact, it must to that extent be regarded 
as inoperative. 

2. Is the Act in question paternal ? and if so, is it a valid 
enactment ? Upon the argument it seemed to be conceded on 
both sides that the Act was designed wholly for the benefit 
and good of such unfortunate persons as might be liable to 
such charge. In fact the learned counsel in behalf of such 
detention likened the Act to the early statute of New 
York, which gave to the Court of Chancery custody and con- 
trol of the person as well as the estate of an habitual drunk- 
ard : In re Lynch, 5 Paige, 120. It was there said that such 
powers of the Court of Chancery were by such statute " put 
precisely upon the same ground as its powers over the per- 
sons and estates of idiots and lunatics." In that case the 
person in custody had been " found to be incapable of con- 
ducting his own affairs by reason of habitual drunkenness." 
The Chancellor said: " Whenever the Court is satisfied she 
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has bo far reformed that there is no danger of a relapse, the 
committee will be discharged and her estate will be restored 
to her." It was thereupon ordered in conformity to the " de- 
cisions, subject, however, to be modified by the Vice-Chancel- 
lor from time, to time," as he might judge expedient, etc. Our 
general statute provides in effect that " when any person, by 
excessive drinking, shall be unable to attend to business, or 
shall be lost to self-control, and shall thereby greatly endanger 
his health, life, or property, or shall be an unsafe person to 
remain at large, or shall by gaming, idleness, or debauchery 
of any kind so spend, waste, or lessen his estate as to endanger 
his own or his family's support, or expose the town to charge 
or expense for such support," and the proper verified peti- 
tion setting forth the facts and circumstances of the case be 
presented to and filed with the County Court ; and if after 
due notice and " a full hearing, it shall appear to the Court 
proper under this section, such Court shall appoint a guar- 
dian of his person and estate with the powers and duties here- 
inafter specified. The County Court shall have power to au- 
thorize or direct the guardian of any such person named in 
this section to commit such person to any inebriate asylum 
* * * for a term not exceeding two years. Such person may 
be discharged at any time by order of the same Court :" Sec- 
tion 3978, Rev. Stat. A similar statute is in force in the city 
of New York, providing also for such discharge whenever the 
cause for such detention is removed : Knapp's Law relating 
to the P. I. I. & Habitual Drunkards, pp. 100-102. These 
statutes all go upon the theory of personal disability or want 
of self-control, which exposes the victim or others to danger 
pr his estate to loss. These conditions create the necessity of 
intervention by the State through its authorized agency, as 
the needed physician — the Good Samaritan — the temporary 
guardian. The purpose of such guardianship is humane, be- 
neficent and paternal, but the lawful right to its continuance 
is limited to the period of such disability or want of self-con- 
trol. Since the only right of such confinement springs from 
the necessities resulting from such conditions, the removal of 
the conditions, and hence the necessities, when judicially 
ascertained, terminate the right : Tied. Lim. Police Powers, 
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114, 116, § 46, and cases there cited. But the Act in question 
goes upon an entirely different theory. According to it, " any 
person * * * being an inebriate, habitual or common drunk- 
ard" may be couvicted thereof, and if "some relative or 
friend" gives the requisite bond, he must " be sentenced to 
imprisonment or confinement" for a period to be definitely 
fixed by the Judge within certain limits. Such conviction is 
not made dependent upon his inability to attend to business, 
nor to any want of self-control, nor upon his being dangerous 
to himself or others, but solely upon his " being an inebriate, 
habitual or common drunkard." Just what would make a 
person such is not very clearly defined. Manifestly it was 
intended that the drunkenness should be repeated to the 
extent of becoming habitual, but just how frequently it should 
occur, or the extent of the delirium or stupefaction, is left as a 
matter of fact to be determined bv those who might differ 
widely in regard to it. Such habit might exist, and yet the 
victim be kind and generous-hearted, fully capable of attend- 
ing to his business, gradually increasing his estate, tenderly 
providing for the wants of any dependant upon him, and with- 
out at all endangering the personal safety of himself or others. 
Such may be the condition of this relator for aught that 
appears in this record. True his condition may be so deplora- 
ble as to require confinement under the general statute men- 
tioned or even such as to properly call for punishment. But, 
as we have seen, such is not the purpose of the Act in ques- 
tion. The relator has never been convicted of any penal 
offence known to the law, even before a Judge at chambers, 
much less in any Court of Law. The purpose of the Act is 
not to guard merely during disability or want of self-control, 
or danger of personal safety, but to imprison for a fixed 
period, without the commission of any penal offence or any 
trial in a Court of Law, merely by reason of the existence 
of the condition named, and to satisfy the Act and the 
" relative or friend" who kindly furnishes the requisite bond. 
Besides, the Act contemplates no restoration — no possibility 
of reformation within the time thus arbitrarily fixed. Not 
having been convicted of any offence known to the law, it 
would seem that he is beyond the reach of executive clem- 
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ency: Section 6, art. 5, Const. "Wis. From what has been 
said it appears that the relator stands before the Court inno- 
cent of any offence known to the law, and yet committed 
"to imprisonment or confinement" for the period of two 
years, upon a commitment issued by a Judge at chambers, 
and without any authorized process from any Court of Law. 
If the Legislature may thus authorize imprisonment for two 
years without the commission of any offence made punisha- 
ble by law, then it may do so for ten or twenty years. It 
is the question of power merely with which we are concerned. 
While the State should take compassionate charge of any 
who are dangerous to themselves or others, it is equally 
bound to protect the personal rights and liberties of every 
harmless and law-abiding citizen capable of taking care of 
himself, his family and his property, however weak and un- 
fortunate he may be in other respects. So sacred are certain 
rights of the citizen that they are especially guarded by our 
National Constitution ; which among other things declares 
that " no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States ; nor shall any State deprive any person of life, liberty, 
or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws :" Section 1, art. 14, Amend. Const. U. S. In Muffler v. 
Kansas, supra, it is said by the Court : " Undoubtedly the 
State, wheu providing by legislation for the protection of 
the public health, the public morals, or the public safety is 
subject to the paramount authority of the Constitution of 
the United States, and may not violate rights secured or 
guaranteed by that instrument, or interfere with the execu- 
tion of the powers confided to the general government." As 
indicated, the Act in question does not proceed upon the 
theory of protecting the public health, nor the public morals, 
nor the public safety, nor the personal safety of the victim, 
nor as a punishment for crime. On the contrary it proceeds 
upon the sole theory that the victim may be arrested, brought 
before a Judge of a Court of Eecord at chambers, and if 
found by him to be an " inebriate, habitual or common 
drunkard," he may, without the existence of any other fact or 
Vol. XXXVI 90 
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condition, and without any trial in any Court of Law, impri- 
son him for two years, without any provision for his release. 
We are forced to the conclusion that the relator has been 
deprived of his liberty, without due process of law, and de- 
nied the equal protection of the law : Yick Wo v. Hopkins, 
118 XJ. S. 356 ; In re Ah Jow, U. S. Circ. Ct. Dist. Cal., Au- 
gust 23, 1886, 29 Fed. Rep. 181 ; In re Jacobs, 98 N. Y. 98 ; 
Slate v. Bay, 63 K H. 406 ; Frazee's Case, S. Ct. Mich., Octo- 
ber 28, 1886. Under our Constitution the relator was " enti- 
tled to a certain remedy in the law" for such injury and 
wrong : Section 9, art. 1. This entitled him to a discharge. 
The order of the Court commissioner is reversed. 



The common law has always 
guarded with great jealousy the per- 
sonal liberty of the citizen. The 
Great Charter gave a guarantee that 
this right should not be invaded, ex- 
cept in accordance with the law of the 
land. The written constitutions of 
the various States likewise provide 
generally, that a citizen shall be free 
to pursue his own pleasure, except so 
far as his liberty may be restrained 
by the "law of the land," or "by 
due process of law." And the Con- 
stitution of the United States, by the 
fourteenth Amendment, has extended 
its control over the States, by declar- 
ing that no State shall " deprive any 
person of life, liberty, or property 
without due process of law." The 
phrases "due process of law" and 
"the law of the land" have been 
construed generally to mean the same 
thing. Perhaps as accurate and com- 
prehensive a definition of this expres- 
sion as can be given is the one used 
by Mr. Webster in the Dartmouth 
College Case. He says : " By the law 
of the land is most clearly intended 
the general law ; a law which hears 
before it condemns ; which proceeds 
upon inquiry, and renders judgment 
only after trial. The meaning is that 
every citizen shall hold his life, lib- 



erty, property, and immunities under 
the protection of the general rules 
which govern society. Everything 
which may pass under the form of an 
enactment is not therefore to be con- 
sidered the law of the land." In de- 
termining, therefore, in a particular 
case, whether the citizen has been 
unjustly deprived of his liberty, the 
inquiry must ascertain whether the 
enactment under which he is tried is 
constitutional, and whether the mode 
of trial has been in accordance with 
the rules of the common law and our 
constitutional guarantees. And in 
the inquiry as to what is due process 
of law, the answer must depend upon 
principles and not upon mere matters 
of form. 

Due process, so far as the method 
of trial where one is accused of a 
crime or misdemeanor is concerned, 
requires that the accused shall have 
the legal preliminary hearing after 
proper arrest ; that he must be con- 
fronted with the witnesses against 
him ; shall have assistance of counsel ; 
shall have the question of his guilt 
determined by a jury ; shall be en- 
titled to a speedy and public trial ; 
shall be convicted upon legal evi- 
dence ; shall not be compelled to tes- 
tify against himself. Where the law 
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has been changed so as to allow a 
prisoner to testify in his own behalf, 
a question has arisen as to what in- 
ference may be drawn from his refusal 
to so testify. In some States the 
statute provides that no legal infer- 
ence shall be drawn against the crimi- 
nal from this refusal. In some cases 
the courts have directed that no such 
inference can be drawn, while others 
have held that such act of the pris- 
oner might be taken into considera- 
tion by the jury in coming to their 
conclusion as to his guilt or innocence. 
These principles have been repeated 
frequently in various cases : Wyne- 
hamer v. People, 12 N. Y. 378 ; State 
v. Allen, 2 McCord (S. C.) 55 ; Sears 
v. Cottrell, 5 Mich. 251; Taylor v. 
Porter, 4 Hill, 140 ; Hoke v. Hender- 
son, 4 Dev. 1 ; Janes v. Reynolds, 2 
Texas, 251 ; Kinnard v. Louisiana, 92 
U. S. 480 ; Murray v. Hoboken Co., 18 
How. 272 ; Dartmouth College v. Wood- 
ward, 4 Wheat. 518 (Mr. Webster's 
argument) ; Brown v. Hummel, 6 
Penna. St. 86 ; Norman v. Heist, 5 
W. & S. (Pa.) 171 ; State v. Cleaves, 
59 Me. 298 ; People v. Tyler, 36 Cal. 
522 ; Cooley's Const. Lim. 356. 

The Constitution of the United 
States, in its fourteenth Amendment, 
does not create nor confer any new 
rights, but merely provides that no 
State shall illegally interfere with the 
rights already possessed, and that 
where a State, from local prejudioe or 
other cause, has deprived any person 
of his rights under the law, redress 
may be obtained by resort to the 
Courts of the United States. In ex- 
plaining the meaning of the phrase 
"due process of law," as contained 
in the fifth Amendment, the Supreme 
Court of the United States, in Murray 
v. Hoboken Co., 18 How. 272, decide 
that this expression " does not neces- 
sarily imply a regular proceeding in 
a Court of justice or after the manner 



of such Court." The Court has, 
however, been frequently called upon 
to interpret this expression sinoe the 
adoption of the fourteenth Amend- 
ment. They have, however, never 
given an exhaustive definition of it, 
but have simply said what it did or 
did not mean in the case before them. 
Justice Miller, in his opinion in 
Davidson v. New Orleans, 96 U. S. 97, 
in justification of this course, says : 
" It must be confessed, however, that 
the constitutional meaning or value of 
the phrase, 'due process of law,' re- 
mains to-day without that satisfactory 
precision of definition which judicial 
decisions have given to nearly all the 
other guarantees of personal rights 
found in the constitutions of the sev- 
eral States and of the United States. 
* * * It would seem from the char- 
acter of many of the cases before us 
that the clause under consideration is 
looked upon as a means of bringing 
to the test, of the deoisions of this 
Court, the abstraot opinions of every 
unsuccessful litigant in a State Court 
of the justice of the decision against 
him, and of the merits of the legisla- 
tion on whioh suoh a decision may be 
founded. If, therefore, it were possible 
to define what it is for a State to de- 
prive a person of life, liberty, or prop- 
erty without due process of law, in 
terms which would cover every exer- 
cise of power thus forbidden to the 
State, and exclude those which are 
not, no more useful construction 
could be furnished by this or any 
other Court to any part of the funda- 
mental law. But apart from the im- 
minent risk of a failure to give any 
definition whioh would be at once 
perspicuous, comprehensive, and sat- 
isfactory, there is wisdom, we think, 
in the ascertaining of the intent and 
application of such an important 
phrase in the Federal Constitution, by 
the gradual process of judicial inclu- 
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sion and exclusion, as the cases pre- 
sented for decision shall require, with 
the reasoning on which such decisions 
may be founded." 

Somewhat different considerations 
will influence the Court in the inter- 
pretation of the clause, " without due 
process," when they are deciding 
questions of United States law, as en- 
forced in the United States Courts, or 
when, on the other hand, they are 
deciding whether a State has offended 
against the fourteenth Amendment. 
An enactment, which might violate 
some of the general principles of con- 
stitutional law which the Court could 
enforce, in the former case, might not, 
if passed by a State Legislature, de- 
prive a person of due process, within 
the meaning of the fourteenth Amend- 
ment. A State has a right, within 
certain limits, of altering the mode of 
judicial proceeding without violating 
this provision. The principle is ex- 
pressed by the Court, in Davidson v. 
New Orleans (supra), in this language : 
" It is not possible to hold that a party 
has, without due process of law, been 
deprived of his property when, as re- 
gards the issue affecting it, he has, by 
the laws of the State, a fair trial in a 
Court of justice according to the modes 
of proceeding applicable to such a 
case." In this case the State had 
made an assessment upon real estate 
in New Orleans to pay the expense of 
draining swamps in that city. It was 
held that the requirement of due pro- 
cess of law had been complied with 
when the State statute had provided 
that such assessment, before it became 
effectual, must be submitted to a 
Court of justice, with notice to the 
owners of the property, all of whom 
had the right to appear and contest 
the assessment. 

An erroneous decision by a State 
Court is not such deprivation of prop- 
erty without due process as will sup- 



port an appeal to the United States 
Court : Arrowsmith v. Harmoning, 
Adm'r, etc., 118 U. S. 194. This case 
holds that a State has performed its 
constitutional duty in this regard 
when it enacts laws for the govern- 
ment of its Courts, while exercising 
their respective jurisdictions, which, 
if followed, will furnish parties with 
the constitutional guarantees of life, 
liberty, and property. 

A State may provide a different 
mode of trial than by jury, in a civil 
case : Walker v. Sauvinet, 92 U. S. 90. 

Most of the State enactments, which 
bear upon the personal liberty of the 
citizen, and which have come before 
the Supreme Court of the United States 
for a decision of their constitutionality, 
have grown out of the exercise of the 
police power of the State. Black- 
stone, Lib. 4, page 162, defines the 
police power to include "the due 
regulation and domestic order of the 
kingdom, wherebv the individuals of 
the State, like members of a well-gov- 
erned family, are bound to conform 
their general behavior to the rules of 
propriety, good neighborhood, and 
good manners, and to be decent, in- 
dustrious, and inoffensive in their re- 
spective stations." Cooleysays, "The 
police of a State, in a comprehensive 
sense, embraces its whole system of 
internal regulations, by which the 
State seeks not only to preserve the 
public order and to prevent offences 
against the State, but also to establish, 
for the intercourse of a citizen with 
citizens, those rules of good manners 
and good neighborhood which are cal- 
culated to prevent a conflict of rights 
and to insure to each the uninter- 
rupted enjoyment of his own so far as 
it is reasonably consistent with a like 
enjoyment of rights by others." 
Numerous cases have presented to the 
United States Supreme Court for de- 
cision the question how far the States 
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have violated the fourteenth Amend- 
ment by the exercise of their police 
power. This Court has frequently 
announced that the Amendment did 
not deprive a State of the exercise of 
this power. The State has the same 
right to the lawful exercise of this 
power that it ever had. The United 
States Court will, however, see that 
the State enactment is a fair and legal 
exercise of this power and not a mere 
pretence for infringing the liberty of 
the citizen. 

In Willamette Iron Bridge Co. v. 
Hatch, 125 U. S. 1, it was held that 
an appropriation, by Congress, of 
money to be expended in the improve- 
ment of a navigable river is no as- 
sumption of police power over it ; nor 
does the conferring of the privileges 
of a port of entry come in conflict with 
the police powers of a State which 
have been exercised in bridging its 
own navigable rivers below such port. 

In the Slaughter-house Cases, 16 
Wall. 36, the Court decided that the 
State had the right to grant to a cor- 
poration, formed under the State's au- 
thority, the exclusive privilege of 
maintaining a slaughter-house and 
slaughtering cattle therein. That in 
doing this, the Commonwealth was 
properly exercising its police power, 
and such exercise was no infringement 
of the provisions of the fourteenth 
Amendment. And in Munn v. Illi- 
nois, 94 U. S. 113, the right of the 
State to prescribe regulations for the 
carrying on of the business of ware- 
houses, exclusively within her limits, 
was affirmed. And it was held that 
among the powers inherent in every 
sovereignty was that of regulating the 
conduct of citizens towards each other, 
and the manner in which each shall 
use his own property ; that an owner 
of property who devotes it to a public 
use grants in effect to the public an 
interest in such use, and must, there- 



fore, to that extent submit to the pub- 
lic's control. 

The right of a State to legislate in 
behalf of the public health, economy 
and morals has been affirmed in the 
most emphatic manner. In one of the 
most recent cases, Powell v. Pennsyl- 
vania, 127 U. S. 678, it is declared 
"that the prohibition of the manu- 
facture out of oleaginous snbstances, 
or out of any compound thereof 
other than that produced from un- 
adulterated milk, of an article de- 
signed to take the place of butter or 
cheese produced from pure unadulter- 
ated milk ; or the prohibition upon 
the manufacture of any imitation or 
adulterated butter or cheese, or upon 
the selling or offering for sale, or 
having in possession with intent to 
sell the same, as an article of food, is 
a lawful exercise by the State of the 
power to protect by police regulations 
the public health." And further, 
"whether the manufacture of such 
article is, or may be conducted in such 
a way, or with such skill or secrecy, 
as to battle ordinary inspection, or 
whether it involves such danger to 
the public health, as to require, for 
the protection of the people, the entire 
suppression of the business, rather 
than its regulation, in such manner 
as to permit the manufacture and sale 
of articles of that class that do not 
contain noxious ingredients, are ques- 
tions of fact and of public policy, 
which belong to the legislative de- 
partment to determine." 

In Mugler v. Kansas, 123 U. S. 623, 
an exercise of the police power of the 
State, even more extreme than that 
of the preceding case, was justified. 
The State had prohibited the manu- 
facture and sale of liquor for general 
use, as a beverage ; and had declared 
that any place kept and maintained 
for the illegal manufacture and sale 
of liquor should be deemed a common 
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nuisance and be abated. The Su- 
preme Court of the United States 
upheld this law. They held that such 
prohibition was fairly adapted to pro- 
tect the community against the evils 
of intemperance : that forbidding the 
use of property for purposes of manu- 
facture, etc., of liquor was not a tak- 
ing for the public benefit, and the 
destruction of such property, in the 
abatement of a nuisance, does not de- 
prive the owner of it without due 
process of law. The principles upon 
which the Supreme Court will act in 
determining whether a State has im- 
properly exercised her police power 
are well expressed by Justice Harlan, 
who delivered the opinion. He says : 
"It does not follow that every statute 
enacted ostensibly for the promotion 
of these ends, is to be accepted as a 
legitimate exertion of the police powers 
of the State. There are, of necessity, 
limits beyond which legislation cannot 
rightfully go. While every possible 
presumption is to be indulged in favor 
of the validity of a statute, the Courts 
must obey the Constitution, rather 
than the law-making department of 
government, and must, upon their 
own responsibility, determine whether 
in any particular case, these limits 
have been passed. The Courts are 
not bound by mere forms, nor are 
they to be misled by mere pretences. 
They are at liberty — indeed, are under 
a solemn duty — to look at the sub- 
stance of things, whenever they enter 
upon the inquiry whether the Legis- 
lature has transcended the limits of 
its authority. If, therefore, a statute 
purporting to have been enacted to 
protect the public health, the public 
morals, or the public safety, has no 
real or substantial relation to these 
objects, or is a palpable invasion of 
rights secured by the fundamental 
law, it is the duty of the Courts to so 
adjudge and thereby give effect to the 



Constitution. They (the Courts) 
have nothing to do with the mere 
policy of legislation. And so, if, in 
the judgment of the Legislature, the 
manufacture of intoxicating liquors, 
as a beverage, would tend to cripple, 
if it did not defeat, the efforts to guard 
the community against the evils at- 
tending the excessive use of such 
liquors, it is not for the Courts, upon 
their views as to what is best and 
safest for the community, to disregard 
the legislative determination of that 
question." See, also, Barbier v. Con- 
nolly, 113 U. S. 27. 

A State has the right to regulate its 
mode of criminal procedure within 
proper limits, and by doing so, will 
not infringe the fourteenth Amend- 
ment. In Hurtado v. California, 110 
U. S. 516, it was held that "due pro- 
cess of law" in this amendment did 
not require an indictment by a grand 
jury in a prosecution by a State for 
murder. The State statute provided 
for a hearing by a magistrate, with 
the right of the accused to be present 
with counsel and to cross-examine ; 
and upon such hearing, he could be 
held for trial by a jury. The Supreme 
Court decided that an indictment or 
presentment by a grand jury was not, 
under the common law of England, 
essential to " due process of law." 
In Spies v. Illinois, 123 U. S. 131 ; s. 
c. 27 American Law Register, 23, the 
State law, upon the subject of the se- 
lection of jurors, contained the fol- 
lowing provision : " In the trial of any 
criminal cause, the fact that a person 
called as a juror has formed an opinion 
or impression, based upon rumor or 
newspaper statements (about the truth 
of which he has expressed no opinion), 
shall not disqualify him to serve as a 
juror in such case, if he shall upon 
oath state that he believes he can 
fairly and impartially render a verdict 
therein in accordance with the law 
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and the evidence, and the Court shall 
be satisfied of the truth of such state- 
ment." In this case the State Court 
ruled that, under this statute, "it is 
not a test question whether the juror 
will have the opinion which he has 
formed from the newspapers changed 
by the evidence, but whether his ver- 
dict will be based only upon the ac- 
count which may here be given by 
witnesses under oath." One of the 
defendants offered himself as a wit- 
ness, and then objected to the extent 
of the cross-examination to which he 
was subjected. An application was 
made to the Supreme Court of the 
United States for a writ of error on 
account of these alleged irregularities 
in the trial. This Court decided that 
the interpretation put upon this 
statute by the State Court did not de- 
prive the accused of a trial by an im- 
partial jury, and, therefore, they 
would not be, by conviction, deprived 
of their lives without due process of 
law. And further, that the extent of 
the cross-examination of a defendant, 
whether it must be confined to matters 
pertinent to his testimony in chief or 
may be extended to matters in issue, 
was not a Federal question. 

One of the purposes of the four- 
teenth Amendment, in its application 
to criminal trials, is to see that no un- 
just discrimination is made between 
citizens. As the Court say in United 
States v. Cruikshank et al., 92 U. S. 
542, this amendment "prohibits a 
State from denying to any person 
within its jurisdiction the equal pro- 
tection of the laws. The equality of 
the rights of citizens is a principle of 
republicanism. Every republican 
government is in duty bound to pro- 
tect all its citizens in the enjoyment 
of this principle, if within its power. 
That duty was originally assumed by 
the States, and it still remains there. 
The only obligation resting upon the 



United States is to see that the States 
do not deny the right. This the 
Amendment guarantees, but no more. 
The power of the national government 
is limited to the enforcement of this 
guaranty." Yick Wo v. Hopkins, 118 
U. S. 356, brought before the United 
States Supreme Court, the construc- 
tion of an ordinance of the city of San 
Francisco. This provided that a laun- 
dry must be of brick or stone, unless 
the consent of the supervisors to a dif- 
ferent construction was obtained ; that 
without the consent of this board, no 
scaffolding could be erected on the 
roof of any building ; the violation of 
this ordinance was made a misde- 
meanor. It was admitted upon the 
record that only Chinese had been ar- 
rested for a violation of this regulation, 
while others had not been molested ; 
and that the petitions of Chinese for 
the permission of the supervisors had 
been uniformly refused, while those 
of other persons had been granted. 
The State Supreme Court held that 
the action of the supervisors under 
the ordinance was justifiable. The 
Supreme Court of the United States, 
however, decided that they had the 
right to put their own construction 
upon the ordinance ; that the United 
States Constitution had been violated 
because the city regulation conferred 
upon the authorities "arbitrary power, 
at their own will and without regard 
to discretion in the legal sense, to give 
or withhold consent as to persons or 
places, without regard to the com- 
petency of the persons, or the pro- 
priety of the place selected." And 
further, "that the guarantees of pro- 
tection, in the fourteenth Amendment, 
extended to all persons within the 
territorial jurisdiction of the United 
States, without regard to differences 
of race, color, or nationality." 

In the above case of State v. Ryan, 
the judge of the State Court by decid- 
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ing that the prisoner had been found 
guilty without due process of law and 
in violation of the fourteenth Amend- 
ment of the Constitution of the United 
States, and by ordering his discharge, 
prevented an extremely interesting 
question of constitutional law, as it 
affects the right of personal liberty, 
from coming before the United States 
Court for decision. The Wisconsin 
statute is certainly somewhat obscure. 
The learned Court seems to be in great 
doulrt as to the nature of the Act, and 
gravely inform us that "if it be re- 
garded as penal, then its validity 
would seem to turn upon widely dif- 
ferent considerations than if it were 
paternal ; and if it is to be regarded 
as paternal, then its validity would 
seem to turn upon widely different 
considerations than if it were penal." 
To become gloriously drunk in strict 
privacy has, heretofore, been regarded 
as one of the natural rights of the 
citizen, which is beyond the public 
control ; while intoxication which leads 
to breach of the peace or infringement 
of the rights of others may place its 
victim within the power of the law. 
And commitment to an inebriate asy- 
lum has been held to infringe the 
right of personal liberty where it has 
been done upon ex parte affidavits, 
and without affording a chance to be 
heard and a proper examination be- 



fore a judge or officer and a jury ; In 
re Adrian Janes, 30 How. Pr. R. 446. 
The act in question would seem to 
refer not to private drunkenness. It 
provides that a person charged with 
habitual or common drunkenness 
shall be tried. An habitual or com- 
mon drunkard is known to be such to 
the community. It further provides 
for a trial before a Judge of a Court of 
Record, and the mode of trial is defined 
to be the same as that before a justice 
of the peace ; and, from the statement, 
in the opinion of the Court of what 
was upon the record,, the trial would 
seem to have been before a jury. The 
question, therefore, would seem to be 
whether the State has the right, -under 
its police power, either to punish or 
commit for reformation, a person who 
has been, after full investigation, 
found to be a common drunkard. It 
has been decided that a State may, in 
the fair exercise of its police power, 
make it an offence for a citizen to 
manufacture liquor for his own use, 
if the public by their Legislature say 
that such conduct is prejudicial to the 
good morals of the community : 
Mugler v. Kansas, supra. There are 
very good reasons for holding that 
the example of drunkenness may also 
be very injurious to the public 
morals. Wm. H. Bcbnett. 

Philadelphia. 
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HUNCKEL v. VONEIFF. 

A witness is privileged to cast a grossly slanderous reflection upon a party 
to the controversy, in response to a question asked during the examination of 
the witness, and which might have been answered without makingsuch reflec- 
tion. An action for slander or libel will not lie for such answer. 

Appeal by plaintiff's, from a judgment of the Superior Court 
of Baltimore County, sustaining a demurrer to the narr. in an 
action of libel. 



